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23 October 2026 

Treasury 
Langton Crescent 
PARKES  ACT  2600 

By email: consumerlaw@treasury.gov.au  

Dear Sir/Madam, 

Strengthening post-market regulation of unsafe products in the Australian 

Consumer Law 

1. The Competition and Consumer Committee of the Business Law Section of the Law 

Council of Australia (the Committee) welcomes the opportunity to provide a 
submission on the Consultation Regulation Impact Statement (Consultation RIS) 
published by Treasury and the post-market product safety framework under the 
Australian Consumer Law (ACL).    

2. In general, the Committee considers that the current system largely works - recalls 
are notified, mandatory reports are made and the Australian Competition and 
Consumer Commission (ACCC) uses its investigative and enforcement powers 
where it considers it appropriate to do so.   

3. The recall framework for voluntary recalls is a notification framework, supplemented / 
augmented by ACCC guidance, practice and procedure. The ACCC has a recent 
practice of using a range of boilerplate language for recalls.  The Committee supports 
flexibility in negotiations with the ACCC over the terms of recall notifications (which is 
not required by the statute) to ensure that suppliers are not disadvantaged if the 
supplier takes the action suggested by the ACCC and gives the ACCC notice before 
doing so.  

4. The Committee considers that the mandatory reporting regime should not be 

expanded to cover reports of injury, exacerbation of pre-existing condition or near-
misses.  This would introduce significant administrative burden and complexity and 
therefore cost.  Suppliers would be likely to funnel all customer complaints of injury to 
the ACCC, without seeking to properly apply the statutory trigger.   

5. The maximum penalties should not be increased to the extent proposed.  The 
proposed maximum penalty for failure to notify recall action or serious injury, illness 
or death is proposed to go up to $1 million.  Failing to notify (or late notification) does 
not mean appropriate action was not taken.  And on the contrary, this may act as a 
disincentive to commencing a recall (taking the step which triggers the action).   
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6. Finally, the Committee also considers that wherever possible, overlapping regimes 

for specific product types (for example, therapeutic goods, food, motor vehicles, 
electrical products) should avoid duplication and overregulation. 

7. The Committee's response to the focus questions is set out in this submission. A 
detailed response to the 32 sub-questions is set out in Attachment 1. 

Introduction 

8. The Consultation RIS published by Treasury and the subject of the current 

consultation seeks stakeholder views about the post-market product safety 
framework under the ACL.  The Consultation RIS describes three problems that 
justify consideration of reform: 

(a) Unsafe products impose significant costs on consumers, businesses and the 

economy; 

(b) Product safety information may be insufficient or delayed; 

(c) The post-market framework may not provide sufficient incentives and tools for 
timely and effective risk management. (page 7, Consultation RIS) 

9. The Consultation RIS poses four "focus questions" and 32 sub-questions in respect 
of nine proposed options, which may be implemented separately or in combination.  
Those options cover: 

(a) non-legislative interventions (options 1 - 2);  

(b) improvement of post-market recall and information processes (options 3 - 6); 
and  

(c) strengthening enforcement and consistency (options 7 - 9). 

10. The Consultation RIS observes that the Government has not identified a preferred 

option at this stage, but that the impacts of any proposed reforms will be assessed in 
a subsequent Decision Regulation Impact Statement (Decision RIS). 

11. It is worth observing, as the Law Council did in its submission to the Treasury's 
Discussion Paper regarding the review of artificial intelligence (AI) and the ACL in 
November 2024 that the ACL should remain confined to addressing real consumer 
harms, and any proposed amendments to the ACL must have regard to this limited 
scope.  It would not be appropriate to import other policy objectives into the ACL.1   

12. As considered in the 2024 review, any amendments to the post-market safety 

framework should also consider the developing nature of technology, software and 
firmware, and software as a service.  

13. In this submission, the Committee responds to the four focus questions, and then 
provides a series of comments in the table at Attachment 1, in answer to the 
questions specific to each option raised for consultation.   

 
1  Law Council of Australia, Review of AI and the Australian Consumer Law (Submission, 20 November 

2024), [17]-[18]. 
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Focus questions 

A: Do you consider that there are problems with Australia's post-market product 
safety framework under the ACL, or is the framework operating effectively? Are 
there any additional problems or emerging issues that should be considered? 

14. The Committee considers that the post-market framework is largely operating as 
intended.  The Annual Report 2025-26 of the ACCC and Australian Energy Regulator 
(AER) reported that in the 2025-26 financial year, the ACCC assessed 2,698 
mandatory reports and 261 voluntary recall notifications were made.2  These 
statistics show the framework is being used; however, it is difficult to extrapolate from 
this information to make broader comments about its effectiveness.   

15. The Consultation RIS describes post-market measures in the ACL as mandatory 
reporting, recalls, safety warning notices, compliance monitoring and enforcement 
activities (page 6).  How those post-market measures operate, or should be modified, 
must be considered in the context of the range of general and specific prohibitions in 
the ACL relating to misleading or deceptive conduct and false or misleading 
representations, the consumer guarantees (specifically, but not limited to the 
acceptable quality guarantee), the safety defect provisions, and the regime for 
mandatory safety and information standards and product bans.   

16. This framework operates alongside specialist Commonwealth, state and territory 

product safety regimes, including for motor vehicles, therapeutic goods, food and 
electrical products.  Motor vehicle accidents, therapeutic goods and food each have 
their own separate reporting and recall notification regimes.   

17. Areas of uncertainty arise from the lack of detail in the statute, including a definition 

of the core term, "recall".  Further, the voluntary recall regime and mandatory 
reporting regime are substantially augmented by detailed guidance, practice and 
procedure issued and imposed by the ACCC and other relevant regulators.  The 
ACCC has shown itself to be adept at using its investigation and enforcement 
powers, including to test and clarify the law.   

18. It is relevant to note that the definition of "unsafe products" adopted for the purpose 

of the Consultation RIS (at page 5) is used to describe: 

...consumer goods with a defect that means their safety is not of a level that 
would reasonably be expected. The term is not intended to include products that 
inherently pose a safety risk to their intended use and design (e.g. power tools, 
sporting equipment). 

19. This definition bears a striking similarity to section 9 of the ACL, which provides that 

goods have a "safety defect" if "their safety is not such as persons generally are 
entitled to expect".  Importing this definition into the recalls framework may have the 
opposite effect to that intended, where questions of whether a particular good has a 
"safety defect" may be highly contentious and may not be capable of being answered 
at the point at which in-market action may be taken. 

 
2  ACCC and AER, Annual Report 2025-26 (October 2026), 2. 
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20. The purpose of the post-market safety framework in the ACL should be to support the 

timely identification, investigation and where appropriate, in-market corrective action 
(including recall action).  The words of the statute recognise that recall action may be 
associated with identification of a potential risk of injury (including associated with 
foreseeable use or misuse) or breach of a safety standard or ban.  Any reforms to the 
post-market framework should remain focussed on product safety. 

21. Emerging or unresolved issues which are not directly addressed by options in the 

Consultation RIS include: 

(a) statutory notification obligations by persons within the supply chain which are 

participating and responsible for implementing recall action, but which are not 
responsible for designing the recall and liaising with relevant regulators;  

(b) co-ordination by the ACCC and state/ territory or specialist regulators in relation 
to oversight of proposed recall action (which sits outside the current voluntary 
recall notification regime but which is the subject of a high degree of 
intervention, and sometimes duplication, by and between regulators);  

(c) protecting the confidentiality of information suppliers provide through the 
ACCC's online forms and regulatory liaison relating to recalls or mandatory 
notifications; and  

(d) the regulation of software as a service, and whether this is properly designated 

as a "product-related service". 

B: Do you consider that government intervention is warranted to address the 
identified problems? Are there alternative approaches that should be considered? 

22. Targeted legislative clarification is warranted, but a broad expansion of regulators' 

powers is not.  The ACCC is already very active and specialist regulators such as the 
Therapeutic Goods Administration are also increasingly using their investigation and 
enforcement powers to address areas of potential product risk.  

C: Which options, or combination of options, do you support and why? How should 
the options be prioritised? Are there alternative options that may be more effective 
or proportionate? 

23. The Committee:  

(a) recommends clarifying the existing obligations under the statute, mainly through 
Option 3, supported by better guidance and targeted partnerships (Option 2);   

(b) recommends adoption of reform (c) in Option 7, to clarify product safety 
administration by specifying that the ACCC can receive recall notifications and 
mandatory safety reports; 
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(c) recommends clarifying that no further announcement is needed if a product 

recall is implemented after a safety warning notice is published (Option 9, 
reform (b)); 

(d) does not recommend amendments to the compulsory recall regime insofar as it 
may limit procedural fairness (Option 4); 

(e) does not recommend the expansion of intervention powers or maximum 
penalties as proposed, as set out in Options 5 and 8; and 

(f) does not recommend the substantial broadening of mandatory reporting 
powers, as described in Option 6.  

24. Treasury should prioritise further work on the statutory regime supporting voluntary 
recall action (Option 3). 

25. Further comments on each option are set out in the table at Attachment 1. 

D: What evidence, data or examples can help assess the likely impacts of the 
proposed options, including their costs, benefits, risks, implementation issues and 
potential unintended consequences? 

26. The Committee cannot address the likely compliance costs for business.  As noted in 

the table at Attachment 1, significant expansion of the mandatory reporting regime for 
serious injury, illness or death has the potential to significantly increase the burden 
on suppliers to collect, assess and report customer contacts, complaints and 
enquiries (in compliance with the statutory requirements and at risk of significant 
penalties).  

27. Treasury may also consider whether data collected by the ACCC or other regulators 
about product recalls and mandatory reports enables the regulators to: 

(a) identify and remove duplicate reports;  

(b) identify typical recall remediation rates; and 

(c) identify reasons for late notification. 

28. The Committee would be pleased to discuss any aspect of this submission. Please 

contact Simon Muys (Chair)  if you would like to do so. 

Yours sincerely 

 

Adrian Varrasso 

Chair, Business Law Section 
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